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I. Executive Summary of Selected Aspects 

Broad New Circular 230 Rules Affecting Tax Opinions.  Un-
der “Circular 230,” Treasury regulates tax lawyers and 
others who practice before the IRS, with disciplinary 
sanctions for violations.  Historically, Circular 230 fo-
cused mainly on tax shelter opinions.  In December 
2004, as an outgrowth of efforts to control tax shelters, 
Treasury issued new final and proposed Circular 230 
rules.  The new final rules apply mainly to opinions on 
general tax matters.  The new proposed rules apply to 
defined “State or Local Bond Opinions” on tax-exempt 
bonds.  In the spring of 2005, Treasury amended both 
sets of rules in certain respects.  These major new Cir-
cular 230 rules will apply broadly to regulate the form 
and substance of Federal tax opinions and tax practice 
standards. 

Final Circular 230 Rules on General Tax Matters.  In De-
cember 2004, Treasury issued final Treasury Regula-
tions under Circular 230 at T.D. 9165, 69 Fed. Reg. 
75839 (December 20, 2004).  These final rules mainly 
affect opinions on general tax matters besides tax-
exempt bonds.  These final rules became effective on 
June 20, 2005.  In May 2005, Treasury issued certain 
technical changes to these final rules at T.D. 9201, 70 
Fed. Reg. 28824 (May 19, 2005).  These technical 
changes limited the definition of a principal tax avoid-
ance purpose and added certain exceptions to the ex-
tensive requirements for covered opinions in the case 
of certain post tax return advice, in-house counsel 
advice, and negative advice.  (These new final Circular 
230 Rules, as amended by the May 2005 technical 
changes, are referred to herein as the “Final Circular 
230 Rules.”) 

Proposed Circular 230 Rules on State or Local Bond Opin-
ions.  In December 2004, Treasury also published a 
parallel set of proposed Treasury Regulations under 
Circular 230 at 69 Fed. Reg. 75887 (December 20, 
2004).  These proposed Circular 230 rules cover spe-
cially-defined “State or Local Bond Opinions” on tax-
exempt bonds.  These rules are proposed to become 
effective prospectively 120 days after subsequent pub-
lication of final rules.  As originally proposed, the defi-
nition of “State or Local Bond Opinion” would have 
been limited mainly to tax-exempt bond opinions 
given at original issuance regarding the excludability of 
the interest on State or local governmental bonds 
from gross income for Federal income tax purposes 
under Section 103 of the Internal Revenue Code (the 
“Code”) (the “Section 103 tax exemption”).  Notably, 
in June 2005, as a result of many identified complica-

tions regarding whether the Final Circular 230 Rules 
or the proposed Circular 230 rules should apply to 
various tax-exempt bond matters, the IRS issued No-
tice 2005-47, 2005-26 I.R.B. 1373 (June 27, 2005) 
(“IRS Notice 2005-47”).  In this Notice, the IRS ex-
panded the definition of “State or Local Bond Opin-
ions” under the proposed Circular 230 rules to include 
other Federal tax issues reasonably related and ancil-
lary to Section 103 tax exemption opinions, including, 
without limitation, opinions on reissuance (e.g., in ten-
der option bond remarketings), original issue discount 
and bond premium, and Section 501(c)(3) organiza-
tion status in qualified 501(c)(3) bonds.  (These new 
proposed Circular 230 rules, as amended by IRS No-
tice 2005-47, are referred to herein as the “Proposed 
Circular 230 Rules.”)  

Impact of New Circular 230 Rules.  The new Circular 230 
rules will have a significant impact on the form and 
content of Federal tax opinions and Federal tax ad-
vice.  The new Circular 230 rules will result in more 
extensive tax documentation, heightened tax due dili-
gence, and increased costs for providing Federal tax 
advice.  The customary practice of providing short-
form unqualified opinions on the Section 103 tax ex-
emption probably will continue in the tax-exempt 
bond area, but with expanded supplementary tax 
documentation in Federal tax certificates and legal 
memoranda.  One area of uncertainty involves the 
extent to which various requirements to address 
“significant Federal tax issues” for Circular 230 pur-
poses will impact Federal securities law disclosure in 
Official Statements in the tax-exempt bond area. 

First-Time Application of New Circular 230 Rules to Tax-
exempt Bonds.  For the first time, the new Circular 230 
rules will apply to opinions regarding Federal tax as-
pects of tax-exempt bonds (sometimes referred to 
herein as “tax-exempt bond opinions”). 

Proposed Special Rules for Tax-exempt Bond Opinions Should 
Accommodate Unqualified Opinions, But Will Require Ex-
panded Separate Tax Documentation.  The Proposed Cir-
cular 230 Rules provide a special regime for State or 
Local Bond Opinions, including tax-exempt bond 
opinions given at original issuance regarding the Sec-
tion 103 tax exemption and opinions regarding mat-
ters reasonably related and ancillary to such Section 
103 opinions, whether at original issuance or post-
issuance.  The Proposed Circular 230 Rules try to ac-
commodate the continued practice of giving short-
form, unqualified opinions at original issuance, with 
one major refinement.  Specifically, the Proposed Cir-
cular 230 Rules will require expanded tax documenta-
tion to be given to issuers separately that addresses all 
relevant facts, provides legal analysis relating the appli-
cable law to the relevant facts, and evaluates all signifi-
cant Federal tax issues (with the term “significant Fed-

h a w k i n s  a dv isory

winter 2006 edition   hawkins delafield & wood llp 



eral tax issues” defined at a fairly low threshold to in-
clude any issues for which the IRS has a “reasonable 
basis” for a successful challenge).

Final Circular 230 Rules Apply to Tax-exempt Bond Matters 
Outside of State or Local Bond Opinions.  The Final Circu-
lar 230 Rules apply broadly to defined “covered opin-
ions” and to other written Federal tax advice 
(including emails) outside of covered opinions, exclud-
ing State or Local Bond Opinions to which the Pro-
posed Circular 230 Rules apply.  Covered opinions 
include “reliance opinions” which reach a “more likely 
than not” favorable conclusion on significant Federal 
tax issues and “marketed opinions” used by third par-
ties (e.g., bondholders).  The Final Circular 230 Rules 
require that covered opinions be reasoned opinions 
which include within them a discussion of relevant 
facts, legal analysis relating the law to the facts, and 
evaluation of significant Federal tax issues.  The Final 
Circular 230 Rules also impose minimum standards on 
any written Federal tax advice, including emails, out-
side of covered opinions.  The expanded definition of 
the term “State or Local Bond Opinions” in IRS No-
tice 2005-47 effectively places most tax-exempt bond 
opinions under the Proposed Circular 230 Rules.  We 
nonetheless caution that the Final Circular 230 Rules 
have a broad scope with many complex definitions 
whose potential application to opinions on tax-exempt 
bond matters should be considered carefully under the 
particular circumstances. 

June 20, 2005 Effective Date of Final Circular 230 Rules.
The Final Circular 230 Rules became effective on June 
20, 2005.

Some Recent Themes in Comments from the Public Finance 
Commentary regarding Circular 230.  Highlighted below 
are some recent themes of commentary from the pub-
lic finance community regarding the Proposed Circu-
lar 230 Rules.  One continuing concern in the public 
finance community has been whether the requirement 
to address “significant Federal tax issues” for Circular 
230 purposes, even if permitted to be done in separate 
tax documentation, ultimately will impact Federal se-
curities law disclosure in Official Statements in the 
tax-exempt bond area and thereby undermine a pur-
pose of the proposed special Circular 230 regime for 
State or Local Bond Opinions under the Proposed 
Circular 230 Rules intended to accommodate short-
form unqualified tax opinions on tax-exempt bonds.  
One recent recommendation by a bar association 
group in the public finance area has been to eliminate 
the requirement to identify and label “significant Fed-
eral tax issues” as such for Circular 230 purposes as a 
possible way to address the Federal securities law con-
cern described above.  Another continuing concern in 
the public finance community has been whether Cir-
cular 230 may be overbroad and impose excess com-
pliance costs on all tax-exempt bond issues and a re-
lated recommendation to consider alternative rules 
aimed more narrowly at more targeted tax practice 
abuses.  Another recommendation from the public 
finance community has been to consider standardized 
“checklists” for tax documentation to minimize the 
potential costs of Circular 230 compliance in the tax-

exempt bond area.  Another comment from the public 
finance community has been that it would be fair and 
appropriate to extend to State or Local Bond Opin-
ions the same option to “opt out” of the extensive 
specific tax documentation requirements as is permit-
ted for covered opinions under the Final Circular 230 
Rules.

Recent Developments in Comments from Treasury and the IRS 
regarding Circular 230: Potential Reconsideration of Approach 
under Circular 230.  In a potentially interesting develop-
ment, Treasury and IRS officials recently have raised 
for discussion purposes the question of whether the 
whole approach to Circular 230 should be reconsid-
ered to focus more on broad general ethical principles 
(e.g., similar to the minimum tax practice standards 
like those in Section 10.37 of the Final Circular 230 
Rules) and to focus less on specific detailed code-like 
rules and requirements for tax opinions.  At the same 
time, some general tax practitioners have expressed a 
preference for specific detailed rules for tax opinions 
to promote certainty, while, at the same time, they 
have expressed dissatisfaction with the particular spe-
cific rules for covered opinions under Section 10.35 of 
the existing Final Circular 230 Rules.  On another 
topic, Treasury and IRS officials have expressed a con-
cern that the “opt-out” provisions under the Final 
Circular 230 Rules aren’t working as intended in the 
general tax area (e.g., with all law firms now hardwir-
ing Circular 230 opt-out disclaimers into all law firm 
emails).  Finally and notably, Treasury officials recently 
have indicated on several occasions that the Proposed 
Circular 230 Rules for State or Local Bond Opinions 
will not be finalized until any reconsideration of the 
Final Circular 230 Rules for general tax opinions is 
resolved and those rules reach their “final resting 
place.”  

II. Additional Introductory Background 

In General.  In December 2004, Treasury issued major 
new rules under “Circular 230” which regulate Federal tax 
practice before the IRS.  These new rules will apply broadly 
to Federal tax opinions regarding tax-exempt bonds essen-
tially for the first time.  These new rules will require ex-
panded tax documentation regarding facts, applicable law, 
and significant Federal tax issues for tax-exempt bond opin-
ions.  These new rules will have a significant effect on Fed-
eral tax practice in the tax-exempt bond area. 

Historically, two distinct types of Federal tax opinions 
existed.  “Unqualified opinions” are opinions with a high 
degree of certainty which are rendered in a “short 
form” (i.e., without extensive discussion of legal issues).  
Public investors in the tax-exempt bond market customarily 
have demanded unqualified opinions.  The National Asso-
ciation of Bond Lawyers (“NABL”) has articulated an un-
qualified bond counsel opinion standard.  By comparison, 
“reasoned opinions” are opinions with a lower degree of 
certainty which are rendered in a longer form with detailed 
discussion of legal reasoning on material Federal tax issues.
Reasoned opinions are more common in the corporate area 
and in private transactions, particularly in “tax shelters,” 
and often with confidentiality conditions.  

Historically, Treasury has regulated general tax practice 
before the IRS in rules under Circular 230, with particular 

hawkins advisory winter 20062



focus on extensive rules for reasoned tax shelter opinions.  
Previously, however, longstanding 1984 final rules on tax 
shelter opinions under Circular 230 contained a complete 
exception to those rules for tax-exempt bond opinions.  In 
December 2003, as part of Treasury’s ongoing efforts to 
control tax shelters, Treasury proposed broad new rules on 
tax practice under Circular 230, including a proposal, with-
out explanation, to remove the previous exception for tax-
exempt bond opinions.  

State and local governmental groups urged Treasury and 
the IRS to continue the historic exception to rules on tax 
shelters under Circular 230 for tax-exempt bond opinions 
on the grounds that tax-exempt bonds carry out Congres-
sionally-intended incentives for public infrastructure and 
they lack characteristics of tax shelters.  Further, State and 
local governmental groups expressed particular concern 
that the proposed expanded requirements under Circular 
230 would increase costs to State and local governments.  
Moreover, State and local governmental groups urged 
Treasury and the IRS to accommodate the special charac-
teristics the tax-exempt bond market associated with long-
standing practices involving short-form unqualified opin-
ions regarding the Section 103 tax exemption.  These short-
form, unqualified opinions customarily are supported by tax 
certificates of varying scope from issuers, conduit borrow-
ers, and others.  

In general, the new Circular 230 rules appear to be 
aimed at promoting high tax practice standards through 
greater transparency regarding Federal tax issues and more 
fulsome tax disclosures.

Same Tax Practice Standards With More Flexible Writ-
ten Advice.  In the introduction to the Proposed Circular 
230 Rules, Treasury and the IRS indicated that the rules 
reflect a tax policy decision that “practitioners rendering 
opinions concerning the tax treatment of municipal bonds 
should be subject to the same professional standards that 
are applicable to other practitioners.”  Thus, the Proposed 
Circular 230 Rules provide the same kinds of mandatory tax 
practice standards for tax-exempt bond opinions as for 
other types of tax opinions.  The main accommodation to 
the tax-exempt bond area under the Proposed Circular 230 
Rules is greater flexibility on the form of required tax docu-
mentation for State or Local Bond Opinions in recognition 
of the short-form unqualified opinion practice which is cus-
tomary in the tax-exempt bond market.  Basically, the pro-
posed special rules for State or Local Bond Opinions re-
quire the same expanded discussion of facts, relevant law, 
and significant Federal tax issues as is required in longer-
form “reasoned” tax opinions for covered opinions, except 
that, for State or Local Bond Opinions, the Proposed Cir-
cular 230 Rules provide flexibility to provide this more ex-
tensive tax documentation outside of the short-form opin-
ion itself in separate written advice which is set forth in tax 
certificates, legal memoranda to issuers, or other documents 
under prescribed requirements. 

Cautionary Note.  We caution that the Proposed Circu-
lar 230 Rules and the Final Circular 230 Rules have a host 
of technical definitions which will send different kinds of 
tax opinions down different paths of technical require-
ments.

II. Summary of Proposed Circular 230 Rules for State 
or Local Bond Opinions 

Introduction.  This section briefly summarizes the pro-
posed special rules for State or Local Bond Opinions under 
Section 10.39 of the Proposed Circular 230 Rules, taking 
into account the proposed amendments to these proposed 
rules set forth in IRS Notice 2005-47. 

Application to Defined State or Local Bond Opinions.
Section 10.35(b)(9) defines a “State or Local Bond Opin-
ion” to which the Proposed Circular 230 Rules apply, as 
follows:

“State or Local Bond Opinion.  A State or Local Bond 
Opinion is written advice (including electronic commu-
nications) that concerns-- 

(i) the excludability of interest on a State or local 
bond from gross income under Section 103 of the Inter-
nal Revenue Code; 

(ii) the status of a State or local bond as a qualified 
zone academy bond under Section 1397E of the Internal 
Revenue Code; 

(iii) one or more other Federal tax issues reasonably 
related and ancillary to advice described in paragraph (b)
(9)(i) or (ii) of this section.  Such issues include, but are 
not limited to-- 

(A) the application of Section 55 of the Internal 
Revenue Code to a State or local bond (i.e., the alter-
native minimum tax); 

(B) whether a State or local bond has been reis-
sued for Federal tax purposes; 

(C) the status of a State or local bond as a qualified 
tax-exempt obligation under Section 265(b)(3) of the 
Internal Revenue Code (i.e., the small issuer bank 
purchase exception to bank carrying cost nondeducti-
bility);

(D) the treatment of original issue discount or pre-
mium on a State or local bond under the Internal 
Revenue Code; and 

(E) whether the organization that is borrowing the 
proceeds of the State or local bond is described in 
Section 501(c)(3) of the Internal Revenue Code; or 

(F) any combination of the above.” 

Another unspecified, common type of tax opinion re-
garding tax-exempt bonds which should fit within this cate-
gory of “reasonably related and ancillary” opinions in most 
circumstances would be typical post-issuance tax opinions 
required by bond documents that various actions, such as 
changes of use of bond-financed facilities, changes in bond 
documents, or changes in interest rate modes, will have “no 
adverse effect” on the Section 103 tax exemption. 

Form of Separate Written Advice.  In general, a tax 
practitioner who gives a State or Local Bond Opinion must 
provide separately to the issuer of the tax-exempt bonds 
certain prescribed written advice.  Section 10.39 provides 
flexibility on the form of the separate written advice.  The 
required written advice may be set forth in a tax certificate 
or other documents included in the transcript of proceed-
ings for the bonds, or, if no transcript is prepared, in other 
documents made available to the issuer. 

Content of Separate Written Advice.  Briefly, the sepa-
rate written advice provided with a State or Local Bond 
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Opinion must do three things.  First, it must address rele-
vant facts, without use of unreasonable assumptions or cer-
tifications.  Second, it must relate the applicable law to the 
relevant facts.  Third, it must evaluate all “significant Fed-
eral tax issues.”  Each of these three requirements is dis-
cussed separately below.

Relevant Facts and Due Diligence.  Section 10.39(b)(1) 
imposes specific requirements and standards on tax practi-
tioners for ascertaining facts relevant to State or Local 
Bond Opinions.  A tax practitioner must use reasonable 
efforts to ascertain relevant facts.  The written advice must 
identify and consider all relevant facts. 

A tax practitioner may not base written advice on unrea-
sonable factual assumptions, representations, statements, or 
findings.  A factual assumption or representation is unrea-
sonable if a practitioner “knows or should know” that it is 
incorrect or incomplete.  Factual assumptions include reli-
ance on projections, financial forecasts, or appraisals.  A tax 
practitioner cannot rely on these things if the practitioner 
knows or should know that they are incorrect or incom-
plete or they are prepared by persons who lack the neces-
sary skills or qualifications. 

One statement in the introduction to the Proposed Cir-
cular 230 Rules on “due diligence” has raised some con-
cerns that it might imply a potentially higher level of “due 
diligence” than the stated standard would suggest.  In the 
tax-exempt bond area and other areas involving numerous 
facts in the hands of other parties, it is particularly impor-
tant for tax practitioners to be able to rely reasonably on 
certifications from other parties as to factual matters with-
out independent “audit” or verification of those facts.  
Thus, an important comment on this aspect of the Pro-
posed Circular 230 Rules is to clarify the standard for fac-
tual inquiries in a manner similar to previous Circular 230 
rules to give tax practitioners positive comfort on the ap-
propriateness of a “certificate-based” practice for factual 
matters without a need for independent audit or independ-
ent verification of facts.  Of course, tax practitioners should 
make further inquiry into represented facts that they know 
or should know are incorrect or incomplete. 

The Proposed Circular 230 Rules impose a “locational” 
rule that the written advice must identify the factual as-
sumptions and representations “in a separate section.”  The 
obvious comment here is that the rules should allow for 
more flexible and logical organization of facts and legal 
analysis. 

Relating Law to Facts.  Section 10.39(b)(2) requires that 
the separate written advice for State or Local Bond Opin-
ions relate the applicable law to the relevant facts.  By its 
terms, this rule requires that the written advice address all 
relevant legal analysis in a tax-exempt bond issue without 
any consideration of the relative settled or unsettled nature 
of the law under the circumstances. 

This proposed rule fails to take into account the particu-
larly large number of legal eligibility rules for tax-exempt 
bond programs.  One concern with this proposed rule is 
that it could necessitate an undue amount of legal analysis 
about straightforward matters.  It would be helpful if this 
rule were amended to target this requirement more nar-
rowly to focus on legal analysis regarding significant Federal 

tax issues which more properly may warrant highlighting. 

One subsidiary rule provides that a tax practitioner may 
not assume the favorable resolution of a significant Federal 
tax issue except that the practitioner may rely on certain 
permitted other opinions.  Another subsidiary rule provides 
that the written advice cannot contain inconsistent legal 
analysis or conclusions.  This latter rule may have an impact 
on transactions in which the tax analysis considers alterna-
tive favorable tax theories or characterizations of legal ef-
fects of a transaction. 

Evaluating Significant Federal Tax Issues.  Section 10.39
(b)(3) requires that the separate written advice consider all 
“significant” Federal tax issues that are relevant to the over-
all conclusion that the interest on the State or local bonds is 
excludable from gross income for Federal income tax pur-
poses under Section 103 of the Code.  The written advice 
must provide the tax practitioner’s conclusion as to the like-
lihood that a taxpayer will prevail on the merits of each sig-
nificant Federal tax issue.  The written advice must describe 
the reasons for these conclusions, including the facts and 
analysis supporting the conclusions.  In evaluating signifi-
cant Federal tax issues, the tax practitioner cannot take into 
account the possibility that that there will be no IRS audit 
of an issue, that an issue will not be raised on audit, or that 
an audit issue will be settled. 

Section 10.35 defines the critical term “significant Fed-
eral tax issue” to mean a Federal tax issue in which the IRS 
has a reasonable basis for a successful challenge.  Although 
it is unstated and unclear, this reasonable basis standard is 
thought to be derived from a taxpayer defense standard 
against accuracy-related penalties under Section 6662 of the 
Code.  Under that provision, Treas. Reg. §1.6662-3(b)(3) 
defines “reasonable basis,” as follows: 

Reasonable basis is a relatively high standard of 
tax reporting, that is, significantly higher than not 
frivolous or not patently improper.  The reason-
able basis standard is not satisfied by a return 
position that is merely arguable or that is merely 
a colorable claim.  If a return position is reasona-
bly based on one or more of the authorities set 
forth in §1.6662-4(d)(3)(iii) (taking into account 
the relevance and persuasiveness of the authori-
ties, and subsequent developments), the return 
position will generally satisfy the reasonable basis 
standard even though it may not satisfy the sub-
stantial authority standard as defined in §1.6662-4
(d)(2).  (See §1.6662-4(d)(3)(ii) for rules with re-
spect to relevance, persuasiveness, subsequent 
developments, and use of a well-reasoned con-
struction of an applicable statutory provision for 
purposes of the substantial understatement pen-
alty.) 

Section 1.6662-4(d)(3)(iii) lists various types of authority 
that may be taken into account for purposes of these stan-
dards.  This list includes guidance that is formally regarded 
as precedent for taxpayers by the IRS (such as the Code, 
regulations and revenue rulings), but also includes many 
other types of authority that the IRS generally indicates 
should not be relied upon by taxpayers and that generally is 
not regarded as precedential guidance (such as, among oth-
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ers, IRS Private Letter Rulings, IRS “information or press 
releases,” and Joint Committee on Taxation “Bluebooks”). 

In the context of some other stated Federal tax stan-
dards, many tax practitioners view the reasonable basis 
standard as reflecting a degree of confidence in success of 
about one in five or a 20% likelihood of success.  By com-
parison, two other Federal tax standards, called the 
“realistic possibility of success” standard under Section 
10.34(d)(1) of Circular 230 and Treas. Reg. §1.6694-2(b) 
and the “substantial authority” standard under Treas. Reg. 
§1.6662-4(d)(2), are higher threshold standards which re-
flect a degree of confidence in success of at least one in 
three or a 33% likelihood of success. 

One fundamental concern with the proposed reasonable 
basis standard as a threshold for significant Federal tax is-
sues and the attendant more extensive tax documentation 
requirements under Circular 230 is that this fairly low 
threshold may tend to blur the differences between a num-
ber of less meaningful Federal tax issues.  It would be pref-
erable if Treasury and the IRS would raise the threshold for 
significant Federal tax issues generally from those with a 
reasonable basis for a successful challenge to those with a 
realistic possibility of success or with substantial authority 
to target the heightened Circular 230 regime on more 
clearly serious Federal tax issues.  Unfortunately, however, 
given that this lower reasonable basis standard for signifi-
cant Federal tax issues is also in the Final Circular 230 Rules 
and that several bar groups recommended previously rais-
ing that threshold over the past several years without suc-
cess, it is doubtful whether Treasury would reconsider rais-
ing this threshold. 

Absent raising the threshold for finding significant Fed-
eral tax issues, it will be very important to develop and clar-
ify the reasonable basis standard for purposes of Circular 
230 to the fullest extent possible in light of its heightened 
importance as a “tollgate” in determining whether many 
provisions of Circular 230 apply. 

Significant Federal Tax Issue Standard, Federal Securi-
ties Law Disclosure Issues, and Unqualified Bond Counsel 
Opinion Standard.  One difficult question, unanswerable at 
this time, about the proposed special regime for separate 
written advice for State or Local Bond Opinions under Cir-
cular 230 is whether this approach ultimately will prove 
workable in achieving the basic goal of the public finance 
industry.  That goal was to preserve the short-form unquali-
fied bond counsel opinions customary in the tax-exempt 
bond market.  One possible effect of the fairly low pro-
posed threshold for significant Federal tax issues under the 
Proposed Circular 230 Rules, however, is that it may lead to 
more extensive discussion of possible significant Federal 
tax issues in documents provided to issuers (e.g., Federal 
tax certificates or legal memoranda) out of a natural abun-
dance of caution, which, in turn, may raise corresponding 
Federal securities law disclosure issues regarding whether 
the more extensively-discussed Federal tax issues are suffi-
ciently material to require disclosure in tax-exempt bond 
offering documents.  In any such analysis, a critical factor is 
whether the bond opinion executed by bond counsel meets 
the current standard and retains the unqualified short form 
(even if the bond offering documents contain an analysis of 
potential significant Federal tax issues), or whether any such 

analysis is set forth in the executed bond opinion.  If the 
ultimate result here is that tax-exempt bond offering docu-
ments end up including the bulk of the more extensive tax 
discussion required to be provided separately to issuers for 
State or Local Bond Opinions under Circular 230, then this 
regime may fail to achieve the basic goal and tax-exempt 
bond opinions may as well be long-form reasoned opinions 
governed by the Final Circular 230 Rules. 

Another difficult question here is how to reconcile the 
high NABL standard for unqualified opinions with the 
fairly low threshold for significant Federal tax issues under 
the Proposed Circular 230 Rules.  The high NABL unquali-
fied opinion standard requires that bond counsel be “firmly 
convinced” (also characterized as having a “high degree of 
confidence”) that the highest court of the relevant jurisdic-
tion, acting reasonably and properly briefed on the issues, 
would agree with the opinion.  Ordinarily, an unqualified 
opinion should suggest a conclusion with a high degree of 
certainty that there are no significant Federal tax issues.  At 
the same time, however, the fairly low threshold for signifi-
cant Federal tax issues under Circular 230 (i.e., whenever 
the IRS has a “reasonable basis” for a successful challenge) 
raises the awkward possibility that there might be cases in 
which bond counsel might straddle this fence by both giv-
ing an unqualified opinion and conceding the possibility of 
the existence of a significant Federal tax issue for Circular 
230 purposes. 

It remains to be seen how these difficult issues will work 
out.

Reliance on Opinions of Others.  Section 10.39(d) per-
mits a tax practitioner who gives a State or Local Bond 
Opinion to rely on an opinion of another practitioner on 
one or more Federal tax issues, unless the practitioner 
knows or should know that the other opinion should not 
be relied upon.  In addition, if a tax practitioner relies on 
the opinion of another practitioner on a significant Federal 
tax issue, the relying practitioner must identify the other 
opinion and set forth in the separate written advice the con-
clusions in the other opinion. 

This proposed reliance provision has raised a question 
regarding the requisite extent of diligence that a tax practi-
tioner must exercise to rely on another opinion.  Since the 
basic purpose of a permissible reliance provision should be 
to permit the allocation of Federal tax issues among tax 
experts in particular areas of expertise, hopefully, tax practi-
tioners will be able to rely on other tax experts for Federal 
tax issues within their expertise without undue undertakings 
to review that other expertise. 

Possible Future Exceptions for Limited Scope Opin-
ions, Preliminary Advice, Post-Filing Advice, Negative Ad-
vice, and In-House Counsel Advice Similar to Those in the 
Final Circular 230 Rules.  In IRS Notice 2005-47, Treasury 
and the IRS indicated that they were considering providing 
a rule similar to that in Section 10.35 to permit practitioners 
to provide limited scope tax opinions on tax-exempt bond 
matters and to provide exceptions to the more extensive tax 
documentation requirements for preliminary tax advice, tax 
advice that is given after the filing of a tax return, negative 
opinions, and in-house counsel opinions similar to those in 
Section 10.35 of the Final Circular 230 Rules. 
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III. Summary of Selected Provisions of Final Circular 
230 Rules 

Introduction.  This section briefly summarizes selected 
provisions of the Final Circular 230 Rules.  The Final Circu-
lar 230 Rules will apply to certain tax opinions on matters 
related to tax-exempt bonds (e.g., partnership tax opinions 
on secondary market synthetic tender option bonds) if they 
fit within the definition of “covered opinions” and if they 
fail to fit within the definition of “State or Local Bond 
Opinions” to which the Proposed Circular 230 Rules apply. 

Mandatory Minimum Standards.  In addition, certain 
mandatory minimum mandatory standards will apply to any 
written Federal tax advice (including emails) which is out-
side the definition of “covered opinions” to which more 
extensive requirements will apply. 

Application to Defined Covered Opinions.  Subject to a 
specific exception for State or Local Bond Opinions cov-
ered by the Proposed Circular 230 Rules, Section 10.35(b)
(2)(i) defines a “covered opinion” broadly to include written 
advice regarding one or more Federal tax issues arising 
from one of the following: 

(A) certain “listed” tax avoidance transactions under 
Treas. Reg. §1.6011-4(b)(2); 

(B) certain arrangements in which the “principal pur-
pose” is tax avoidance or tax evasion; and 

(C) certain arrangements in which a “significant pur-
pose” is tax avoidance or tax evasion if, in the case of 
such significant purpose arrangements, the written ad-
vice is one of the following: 

(1) a reliance opinion; 

(2) a marketed opinion; 

(3) subject to conditions of confidentiality; or 

(4) subject to contractual protection (meaning ba-
sically contracts to reimburse investors when tax 
benefits fail to be realized). 

Reliance Opinions.  Section 10.35(b)(4) defines a 
“reliance opinion” to mean written advice in which the tax 
practitioner concludes at a confidence level of more likely 
than not (a more than 50% likelihood) that one or more 
significant Federal tax issues would be resolved in the tax-
payer’s favor. 

One way to avoid the more extensive tax documentation 
rules for covered opinions under the Final Circular 230 
Rules would be to fail to be a reliance opinion.  An opinion 
may fail to be a reliance opinion either because it is given at 
a confidence level below a more likely than not level or be-
cause it addresses no significant Federal tax issues. 

Marketed Opinions.  Section 10.35(b)(5) defines a 
“marketed opinion” to mean written advice in which the 
tax practitioner knows or has reason to know that the writ-
ten advice will be used or referred to by a person other than 
the practitioner (or a person who is a member of, associated 
with, or employed by, the practitioner’s firm) in promoting, 
marketing, or recommending a partnership or other entity, 
investment plan, or arrangement to one or more taxpayers. 

General Requirements for Covered Opinions.  Section 
10.35(c) of the Final Circular 230 Rules requires that tax 
practitioners who provide covered opinions, including reli-

ance opinions and marketed opinions, generally address 
relevant facts, relate applicable law to relevant facts, and 
evaluate and reach conclusions on all significant Federal tax 
issues in the same extensive manner as described previously 
herein for State and local bond opinions, with one notable 
difference in form.  Specifically, for covered opinions under 
Section 10.35, the required tax documentation generally 
must be included in the tax opinion itself (as contrasted to 
being provided in the permitted separate written advice for 
State or Local Bond Opinions).  

Limited Scope Opinions.  Section 10.35(c)(3)(v) pro-
vides special rules for certain limited scope opinions in 
which a tax practitioner considers less than all of the signifi-
cant Federal tax issues in a matter.  A tax practitioner may 
give such a limited scope opinion by meeting the following 
requirements: (1) the practitioner and the taxpayer must 
agree to the limited scope for purposes of potential reliance 
for avoiding tax penalties; (2) the opinion must not be a 
marketed opinion, a listed transaction, or a transaction with 
a principal purpose of tax avoidance; and (3) the opinion 
must include certain prescribed disclosures about compen-
sation and referrals. 

Preliminary Advice Exception.  One useful exception to 
the extensive requirements for covered opinions under the 
Final Circular 230 Rules applies to certain preliminary ad-
vice.  In particular, Section 10.35(b)(2)(ii)(A) excludes writ-
ten advice from the definition of a covered opinion if it is 
provided to a client during the course of an engagement in 
which a tax practitioner reasonably expects to provide sub-
sequent written advice to the client that satisfies the require-
ments of the Final Circular 230 Rules. 

Post-tax return Advice Exception.  Another useful ex-
ception to the extensive requirements for covered opinions 
under the Final Circular 230 Rules applies to certain post-
tax return advice.  In particular, Section 10.35(b)(2)(ii)(C) 
excludes written advice from the definition of a covered 
opinion if it is prepared for and provided to a taxpayer 
solely for use by that taxpayer after the taxpayer has filed a 
tax return with the Internal Revenue Service reflecting the 
tax benefits of the transaction.  This exception is inapplica-
ble if the practitioner knows or has reason to know that the 
taxpayer will rely on the written advice to take a position on 
a tax return, including an amended return, filed after the 
date of the advice. 

In-House Advice Exception.  Another useful exception 
to the extensive requirements for covered opinions under 
the Final Circular 230 Rules applies to certain post-tax re-
turn advice.  In particular, Section 10.35(b)(2)(ii)(D) ex-
cludes written advice from the definition of a covered opin-
ion if it is provided to an employer by a practitioner in that 
practitioner’s capacity as an employee of that employer 
solely for purposes of determining the tax liability of the 
employer. 

Negative Advice Exception.  Another useful exception 
to the extensive requirements for covered opinions under 
the Final Circular 230 Rules applies to certain post-tax re-
turn advice.  In particular, Section 10.35(b)(2)(ii)(E) ex-
cludes written advice from the definition of a covered opin-
ion if it involves negative advice that does not resolve a 
Federal tax issue in the taxpayer’s favor at any level of con-
fidence with respect to the issue. 
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monly are using opt-out disclaimers against penalty protec-
tion to avoid the more extensive tax documentation re-
quirements for covered opinions under the Final Circular 
230 Rules.  These opt-out disclaimers have become com-
monplace, particularly for emails and more discrete tax ad-
vice, to remove doubt about the potential application of 
various Circular 230 rules.  The possible use of opt-out dis-
claimers for various tax-exempt bond opinions to avoid the 
more extensive tax documentation requirements under Cir-
cular 230 warrants further study and serious consideration.
One key question here will be the extent to which investors 
in the tax-exempt bond market will accept these opt-out 
penalty disclaimers in various circumstances.  It also is un-
clear whether Treasury and the IRS will extend the ability to 
use opt-out disclaimers to include disclaimers for tax-
exempt bond opinions otherwise within the definition of 
State or Local Bond Opinions to which the Proposed Cir-
cular 230 Rules apply. 

Mandatory Minimum Standards for Written Tax Advice 
(Including Email).  Section 10.37 of the Final Circular 230 
Rules imposes certain mandatory minimum standards on 
written Federal tax advice (including emails), including writ-
ten advice that meets an exception to the definition of a 
covered opinion.  This provision aims largely to impose 
minimum standards on written Federal tax advice that oth-
erwise uses an opt-out provision to avoid the general re-
quirements for covered opinions.  The mandatory mini-
mum standards on written Federal tax advice include the 
following: 

(1) a tax practitioner may not rely on unreasonable 
factual or legal assumptions or unreasonable representa-
tions, statements, or findings; 

(2) a tax practitioner may not fail to consider all rele-
vant facts that the practitioner knows or should know; 
and

(3) a tax practitioner may not take into account the 
possibility that a tax return will not be subject to an IRS 
audit, that an issue will not be raised on audit, or that an 
issue will be settled. 

Unlike the rules for covered opinions under Section 
10.35 and the rules for State or Local Bond Opinions under 
Section 10.39, both of which require comparable extensive 
tax documentation regarding facts, relating law to facts, and 
evaluation of significant Federal tax issues, the mandatory 
minimum standards for written tax advice under Section 
10.37 do not impose any specific tax documentation re-
quirements for facts, applicable law, and significant Federal 
tax issues. 

The determination of whether a tax practitioner com-
plies with the mandatory minimum standards under Section 
10.37 is based on all the facts and circumstances, including 
the scope of the legal engagement and the specificity of the 
tax advice sought.  For a tax opinion that a tax practitioner 
knows or has reason to know will be used by third parties, 
the determination of whether the tax practitioner complies 
with the mandatory minimum standards under Section 
10.37 will be based on a heightened standard of care be-
cause of the greater risk caused by the practitioner’s lack of 
knowledge of the taxpayer’s particular circumstances.  

Sanctions.  Section 10.52 provides that a tax practitioner 
may be censured, suspended, or disbarred from practice 

Opt-Out Disclaimer Provisions.  For both reliance opin-
ions and marketed opinions, the Final Circular 230 Rules 
provide broad “opt-out” disclaimer options which allow tax 
practitioners basically to opt out of the more extensive gen-
eral tax documentation requirements for covered opinions 
by providing certain prescribed disclaimers.  The required 
disclaimers relate mainly to the inability of taxpayers to rely 
on these tax opinions to avoid tax penalties. 

For reliance opinions, the opt-out provision under Sec-
tion 10.35(b)(4)(ii) applies if the tax practitioner makes a 
prominent disclosure (as defined below) in the written ad-
vice to the effect that it was not intended or written by the 
practitioner to be used and it cannot be used by the tax-
payer for the purpose of avoiding penalties that may be 
imposed on the taxpayer.  For marketed opinions, the opt-
out provision under Section 10.35(b)(5)(ii) applies to writ-
ten advice (other than advice about listed transactions or 
advice with a principal purpose of tax avoidance) if the tax 
practitioner makes a prominent disclosure in the written 
advice to the effect that: (1) the advice was not intended or 
written by the practitioner to be used and it cannot be used 
by the taxpayer for the purpose of avoiding penalties that 
may be imposed on the taxpayer; (2) the advice was written 
to support the promotion or marketing of the transactions 
or matters addressed by the written advice; and (3) the tax-
payer should seek advice based on the taxpayer’s particular 
circumstances from an independent tax advisor. 

The disclaimed tax penalty protection referred to here 
relates mainly to the so-called “accuracy-related” tax penal-
ties, such as the substantial understatement of tax penalty 
under Section 6662 of the Code and the related fraud pen-
alty under Section 6663 of the Code.  In general, taxpayers 
may assert defenses against these accuracy-related penalties 
under Section 6664 of the Code if they can show that they 
had “reasonable cause” for a tax position and they acted in 
good faith.  Tax opinions, among other things, may be used 
by taxpayers to establish this reasonable cause defense to 
the accuracy-related tax penalties.  In the introduction to 
the Final General Circular 230 Rules, Treasury and the IRS 
indicated that they intend to amend the regulations under 
Treas. Reg. §1.6664-1 to clarify that a taxpayer may not rely 
upon tax opinions that include the above-described opt-out 
disclaimers to establish the reasonable cause and good faith 
defense to the accuracy-related penalties. 

Recently, Treasury and the IRS have expressed concerns 
that the opt-out disclaimer provisions may not be working 
as intended and may be reconsidered. 

Prominent Disclosures.  Under Circular 230, an item 
that is required to be “prominently disclosed,” such as the 
disclosures for the opt-out disclaimer provisions, must be 
readily apparent to the reader of the written advice, based 
on the facts and circumstances, including, without limita-
tion, the sophistication of the taxpayer and the length of the 
written advice.  At minimum to be prominently disclosed, 
an item must be set forth in a separate section (and not in a 
footnote) in a typeface that is the same size or larger than 
the typeface of any discussion of the facts or law in the 
written advice. 

Comment on Possible Use of Opt-Out Disclaimers in 
the Tax-exempt Bond Area.  In the general tax area, it ap-
pears that, in a wide range of circumstances, law firms com-
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before the IRS for willfully violating the rules under Circu-
lar 230 or for recklessly or through gross negligence violat-
ing certain rules under Circular 230, including, among oth-
ers, the rules for covered opinions under Section 10.35 and, 
when they become final, the rules on State or Local Bond 
Opinions under Section 10.39. 

Supervisory Responsibilities and Procedures.  Section 
10.36 imposes significant supervisory responsibilities and 
sanctions on tax practitioners who have (or share) principal 
authority and responsibility for overseeing a firm’s Federal 
tax practice.  These responsible tax practitioners must take 
reasonable steps to ensure that the firm has adequate proce-
dures in effect for all members, associates, and employees 
for purposes of complying with the rules on covered opin-
ions under Section 10.35, and, when they become final, the 
rules on State or Local Bond Opinions under Section 10.39.  
Any such responsible tax practitioner will be subject to dis-
cipline for failing to comply with these requirements if: (1) 
the tax practitioner willfully, recklessly, or through gross 
incompetence does not take reasonable steps to ensure that 
the firm has adequate procedures to comply with Section 
10.35 or Section 10.39, as applicable, and one or more indi-
viduals who are members of, associated with, or employed 
by, the firm are, or have, engaged in a pattern or practice, in 
connection with their practice with the firm, of failing to 
comply with Section 10.35 or 10.39, as applicable; or (2) the 
tax practitioner knows or should know that one or more 
individuals who are members of, associated with, or em-
ployed by, the firm are, or have, engaged in a pattern or 
practice, in connection with their practice at the firm, that 
does not comply with Section 10.35 or Section 10.39, as 
applicable, and the practitioner willfully, recklessly, or 
through gross incompetence fails to take prompt action to 
correct the noncompliance. 

Aspirational Best Practices.  Section 10.33 of the Final 
Circular 230 Rules provides non-mandatory, aspirational 
best practices for advisors on Federal tax issues.  In general, 
tax advisors should provide clients with the highest quality 
representation concerning Federal tax issues by adhering to 
best practices.  These best practices include the following: 

(1) The tax advisor should communicate clearly with 
the client regarding the terms of the engagement.  For ex-
ample, the advisor should have a clear understanding with 
the client regarding the form and scope of the advice. 

(2) The tax advisor should establish the facts, deter-
mine which facts are relevant, evaluate the reasonableness 
of assumptions and representations, relate the applicable 
law to the relevant facts, and arrive at a conclusion sup-
ported by the law and the facts. 

(3) The tax advisor should advise the client regarding 
the import of the conclusions reached, including, for exam-
ple, whether a taxpayer may avoid accuracy-related penalties 
under the Code if the taxpayer acts in reliance on the ad-
vice.

(4) The tax advisor should act fairly and with integrity 
in practice before the IRS. 

(5) Tax advisors with responsibility for overseeing a 
firm’s Federal tax practice should take reasonable steps to 
ensure that the firm’s procedures for all members, associ-
ates, and employees are consistent with the above-described 
best practices. 

Conclusion.  These new Circular 230 rules will have a 
major impact on tax practice generally and will have a par-
ticularly significant impact on tax practice in the tax-exempt 
bond area.  The Treasury and IRS’s ultimate approach to 
Circular 230, however, presently is in a state of fundamental 
flux.

For questions regarding the new rules on tax practice 
under Circular 230, please feel free to contact our managing 
partner Howard Zucker (email: hzucker@hawkins.com) or 
any of our tax partners, including James R. Eustis, Jr. 
(email: jeustis@hawkins.com); Russell A. Miller (email: 
rmiller@hawkins.com); Kathleen J. Orlandi (email: kor-
landi@hawkins.com); Joseph P. Rogers, Jr. (email: 
jrogers@hawkins.com), or T. Kam Wong (email: 
kwong@hawkins.com). 
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