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SEC ADOPTS RULES FOR ASSET-BACKED SECURITIES 

OVERVIEW 

On January 20, 2011, the Securities and Exchange Commis-

sion (the “SEC”) adopted final rules
1
 relating to disclosure and 

diligence responsibilities with respect to the underlying  portfo-

lios securing asset-backed securities (“ABS”) pursuant to Sec-

tions 943 and 945 of the Dodd-Frank Wall Street Reform and 

Consumer Protection Act (the “Dodd-Frank Act”).
2
  The Section 

943 disclosure rules, for municipal issuers, have a three-year 

delayed compliance date.  The Section 945 diligence rules only 

apply to registered securities and therefore would have no 

application to municipal securities.  

“Asset-backed security” is defined in Section 3(a)(77) of the 

Securities Exchange Act of 1934 (the “34 Act”) (added by Sec-

tion 941 of the Dodd-Frank Act) as follows:  

[A] fixed-income or other security collateralized by any 

type of self-liquidating financial asset (including a loan, 

a lease, a mortgage, or a secured or unsecured receiv-

able) that allows the holder of the security to receive 

payments that depend primarily on cash flow from the 

asset. (emphasis added)  

One concern for municipal issuers is that this broad definition 

goes beyond what are generally considered to be securitiza-

tions, and could be read to include certain conduit financings, 

student loan financings, and single family housing financings, 

among others. 
3
 

KEY SECTIONS; STATUTORY DEADLINES  

There are five key sections of the Dodd-Frank Act that apply 

to ABS, only one of which applies at this time to municipal secu-

rities.  A brief summary of those sections follows:  

Section that DOES APPLY to Municipal Securities 

• Section 943 (disclosure of representation and warranty 

compliance)  

� requires the SEC to adopt regulations on the use of 

representations and warranties in the market for 

ABS that would require any securitizer “to disclose 

fulfilled and unfulfilled repurchase requests across 

all trusts aggregated by the securitizer, so that in-

vestors may identify asset originators with clear 

underwriting deficiencies”  

Section that DOES NOT APPLY to Municipal Securities 

• Section 945 (due diligence and disclosure )  

� amends the Securities Act of 1933 (the “33 Act”) to 

require the SEC to issue rules relating to the regis-

tration statement required to be filed by any issuer 

of an ABS subject to registration, which rules would 

require the issuer of the ABS to perform a review of 

the assets underlying the ABS and disclose the na-

ture of such review  

Sections that MAY APPLY to Municipal Securities 

• Section 932 (disclosure of third party due diligence) 

� requires the issuer or underwriter of any ABS 

(registered or non-registered) to make publicly 

available the findings and conclusions of any third-

party due diligence report obtained by the issuer or 

underwriter  

� in the event third-party due diligence services are 

employed by a rating agency, an issuer, or an un-

derwriter, the third party must provide to the rat-

ing agency a written certification regarding the 

thoroughness of the review of the data and docu-

mentation relied upon  

� rules relating to these provisions of Section 932 

must be adopted by July 21, 2011 (one year after 

date of enactment of the Act)  

• Section 941 (risk retention)  

� creates new Section 15G of the 34 Act, which re-

quires the SEC to adopt regulations to require a 

securitizer
4
 to “retain an economic interest in a 

portion of the credit risk for any asset that the se-

curitizer” uses to secure an ABS  

_________________________________ 

1 
SEC Rel. Nos. 33-9175, 34-63741 (Jan. 20, 2011); http://www.sec.gov/rules/

final/2011/33-9175; SEC Rel. Nos. 33-9176, 34-63742 (Jan. 20, 2011);  

http://www.sec.gov/rules/final/2011/33-9176.  

2
 Pub. L. 111-203 (July 21, 2010).  

3 
Comment letter of the National Association of Bond Lawyers (“NABL”) (Nov. 

19, 2010).  
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4 
The term “securitizer” includes any issuer of an ABS.  (New Section 15G(a)(3)(A) 

of the 34 Act).   
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� provides express authority for the SEC to exempt 

municipal securities from ABS regulation:  

The regulations . . . shall . . . provide for . . . 

a total or partial exemption for any asset-

backed security that is a security issued or 

guaranteed by any State of the United 

States, or by any political subdivision of a 

State or territory, or by any public instru-

mentality of a State or territory that is ex-

empt from the registration requirements 

of the Securities Act of 1933 by reason of 

section 3(a)(2) of that Act . . . as may be 

appropriate in the public interest and for 

the protection of investors.  

� Section 941 requires the SEC, jointly with the Fed-

eral banking agencies, to adopt rules no later than 

April 17, 2011 (270 days after the date of enactment 

of the Act)  

• Section 942 (minimum disclosure requirements)  

� requires the SEC to adopt regulations that would 

require each issuer of an ABS to disclose: (i) infor-

mation regarding the underlying assets in a format 

that would facilitate comparison of data across se-

curities in similar types of asset classes; and (ii) as-

set-level or loan-level data, if such data are neces-

sary for investors to independently perform due 

diligence  

� Section 942 does not have a statutory deadline for 

adoption of regulations  

ANALYSIS OF SECTION 943 RULES  

The new disclosure rules under Section 943 would only ap-

ply to an ABS issue if the underlying agreements securing the 

ABS contained a covenant to repurchase or replace an asset 

that was included in the securitized asset pool in response to 

the noncompliance of that asset with a representation or war-

ranty.
5
  If such a covenant is present, then the new rules will 

require ABS securitizers to disclose demand, repurchase and 

replacement history in a tabular format:  

• initially, after the applicable transition period, through 

the EDGAR or (with respect to certain “municipal securi-

tizers”) the  EMMA system, for a three-year, look-back 

period  

• periodically thereafter, on a quarterly basis, through 

the EDGAR or (with respect to certain “municipal secu-

ritizers”) the  EMMA system, for such quarter  

• upon issuance, in the body of the prospectus or Official 

Statement for a three-year, look-back period  

In each case, the information required relates to all asset 

pools with covenants requiring repurchase or replacement of 

an underlying asset in response to violation of a representa-

tion or warranty (including servicing as well as underwriting 

nonconformance) under which ABS were outstanding during 

the applicable reporting period.
6
  As explained in the adopting 

release:  

[B]oth sponsor and depositors fall within the defini-

tion of securitizer and are thus obligated under Sec-

tion 943 and the new rule to provide the disclosures.  

The final rule addresses commentators’ requests be-

cause sponsors typically securitize assets  of different 

classes through separate affiliated depositors for each 

asset class.  For example, if a sponsor has two differ-

ent affiliated depositors, one that securitizes auto 

loans and the other credit cards, the sponsor’s report-

ing obligation would be satisfied if each of the deposi-

tors filed the required disclosures with respect to all of 

their respective trusts.  Thus, a sponsor would not 

have to separately provide and file the same disclo-

sures, if they were filed by an affiliated depositor of 

the same transaction. 
7
 

Although the generally applicable transition period re-

quires initial reporting by February 14, 2012, with respect to a 

three-year, look-back period ending December 11, 2011, the 

SEC granted “municipal securitizers” a three year additional 

period before compliance is required.  The new Section 943 

rules will require the initial filing to be made by such 

“municipal securitizers” on February 14, 2015, for the three 

years ended December 31, 2014.  Thus, municipal securitizers 

would need to keep records of demands, repurchases, and 

replacements that occurred on and after January 1, 2012. The 

term “municipal securitizer” is defined, solely for purposes of 

this delayed compliance, to include States, United States Terri-

tories , the District of Columbia and any political subdivision or 

public instrumentality of any of these.
8 

 

 

_________________________________ 

5 
It should be noted that Section 943 would not be applicable to any municipal 

financing where the bond issuer does not undertake or covenant to repur-

chase or replace a loan or an asset securing the bonds. For example, it is 

almost always the case in conduit financings secured by a loan or loans made 

to one or more corporations, including hospitals, colleges and universities, 

and other non-profit corporations, or in municipal bond bank or pooled or 

composite financings, that the bond issuer does not undertake to repurchase 

or replace the loans or assets securing the bonds.  

_________________________________ 

6
 The SEC determined not to limit the disclosure requirement to representa-

tions and warranties concerning underwriting standards, as had been sug-

gested by some commentators.  

7
 SEC Rel. Nos. 33-9175, 34-63741 (Jan. 20, 2011), fn. 82.  

8
 It would appear that some public finance market issuers that might be 

deemed securitizers under the rule may not fall within this definition; addi-

tional guidance would be desirable.  
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In addition, the new Section 943 rules require rating agen-

cies to disclose in a credit rating report the representations, 

warranties, and enforcement mechanisms available to inves-

tors and how they differ from the representations, warranties, 

and enforcement mechanisms in issuances of similar securities. 

Because the new diligence rules under Section 945 only 

apply to registered securities, they have no application to mu-

nicipal securities that are exempt from registration with the 

SEC pursuant to Section 3(a)(2) of the 33 Act.  

The SEC proposed rules pursuant to Sections 943
9
 and 945

10
 

(and a portion of Section 932) of the Dodd-Frank Act, and in 

doing so requested comments on the application of such rules 

to municipal securities.  NABL submitted comments on Novem-

ber 19, 2010, and Hawkins Delafield & Wood LLP provided ad-

ditional support for such comments by letter dated December 

21, 2010.  In the NABL submission, NABL advised that “[t]he 

municipal securities markets did not experience the failures or 

defaults and municipal investors have not experienced the 

losses that prompted the remediation provisions of the [Dodd-

Frank] Act as to Exchange Act-ABS [asset-backed securities as 

defined in the Dodd-Frank Act].”  Accordingly, NABL recom-

mended a complete exemption of municipal securities from 

the ABS regulatory framework.  If such a complete exemption 

were not provided in the final rules, NABL advised that any 

application of the rules to municipal securities should await the 

completion of the Government Accountability Office study 

required by Section 976 of the Dodd-Frank Act.  Such study is 

to:  

(3) evaluate the costs and benefits to various types of 

issuers of municipal securities of requiring issuers of 

municipal bonds to provide additional financial disclo-

sures for the benefit of investors; (4) evaluate the po-

tential benefit to investors from additional financial 

disclosures by issuers  of municipal bonds; and (5) 

make recommendations relating to disclosure require-

ments for municipal issuers, including the advisability 

of the repeal or retention of section 15B(d) . . . 

(commonly known as the “Tower Amendment”).  

In announcing the delayed application of the Section 943 

rules to municipal securitizers, the SEC set forth a number of 

reasons, including that the delay will (i) allow observation of 

how the rules work for other securitizers, (ii) give the SEC the 

opportunity to consider the comments being provided at the 

SEC field hearings, and (iii) allow completion of the GAO report. 

The adopting release accompanying the Section 943 rules 

states that the results of this review and of the studies re-

quired by the Dodd-Frank Act could lead the SEC to conclude 

that changes to the requirements of those rules would be ap-

propriate for municipal securities.  Accordingly, this additional 

period provides the opportunity to continue to educate the 

SEC regarding the unique nature of the municipal securities 

market and to suggest additional revisions to or exclusions 

from the rules that may be appropriate.  
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About Hawkins Advisory 

The Hawkins Advisory is intended to provide occasional general comments on new developments in Federal and State law and 

regulations which we believe might be of interest to our clients.  Articles in the Hawkins Advisory should not be considered opin-

ions of Hawkins Delafield & Wood LLP.  The Hawkins Advisory is not intended to provide legal advice as a substitute for seeking 

professional counsel; readers should not under any circumstance act upon the information in this publication without seeking 

specific professional counsel.  Hawkins Delafield & Wood LLP will be pleased to provide additional details regarding any article 

upon request. 

This Hawkins Advisory is not intended or written to be used, and cannot be used, by a taxpayer for the purpose of avoiding pen-

alties that the Internal Revenue Service may impose on the taxpayer. 
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9 
SEC Rel. Nos. 33-9148, 34-63029 (Oct. 4, 2010).   

10 SEC Rel. Nos. 33-9150, 34-63091 (Oct. 13, 2010).  In that release, the SEC had 

also sought comment on the implementation of that portion of Section 932 

described in the text above, but decided to take no action at this time.  


