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PROVISIONS OF THE AFFORDABLE CARE ACT AND THE
AMPLIFICATION OF SAFE HARBOR MANAGEMENT CONTRACT GUIDELINES
Introduc on
On October 24, 2014, the Internal Revenue Service (“IRS”)
issued No&ce 2014-67 (the “No&ce”), in an eﬀort to provide
interim guidance to governmental and 501(c)(3) hospitals and
health care organiza&ons par&cipa&ng in the Medicare Shared
Savings Program (“MSSP”) described in §§ 3022 and 10307 of
the Pa&ent Protec&on and Aﬀordable Care Act, Pub. L. 111148, 124 Stat. 119 (“Aﬀordable Care Act”), enacted March 23,
2010. Par&cipa&on in the MSSP through an “accountable care
organiza&on” (“ACO”) will not result in a private business use
of a facility ﬁnanced with the proceeds of a tax-exempt bond
issue if the guidance provided in the No&ce is followed. The
ques&on of whether such par&cipa&on will result in an
unrelated trade or business ac&vity in respect of the rules
governing 501(c)(3) organiza&ons is addressed in No&ce 201116, dated April 18, 2011. The provisions of No&ce 2011-16 are
reﬂected in the interim guidance provided by the IRS in the
No&ce.
The No&ce also addresses certain provisions of Rev. Proc.
97-13, 1997-1 C.B. 632, as amended by Rev. Proc. 2001-39,
2001-2 C.B. 38 (“Rev. Proc. 97-13”), describing management
contracts with private service providers that will not result in
private business use.

Interim Guidance Regarding ACOs and Private
Business Use
Par&cipa&on by state or local governmental units or 501
(c)(3) organiza&ons in the MSSP through ACOs, in itself, will not
result in private business use of the tax-exempt bond ﬁnanced
facility if all of the following condi&ons are met:

•

The terms of the qualiﬁed user’s par&cipa&on in the
MSSP through the ACO (including its share of MSSP
payments or losses and expenses) are set forth in
advance in a wriDen agreement nego&ated at arm’s
length.

•

The Center for Medicare & Medicaid Services has
accepted the ACO into, and has not terminated the
ACO from, the MSSP.

•

The qualiﬁed user’s share of economic beneﬁts
derived from the ACO (including its share of MSSP
payments) is propor&onal to the beneﬁts or
contribu&ons that the qualiﬁed user provides to the
ACO. If the qualiﬁed user receives an ownership
interest in the ACO, the ownership interest received
is propor&onal and equal in value to its capital
contribu&ons to the ACO, and all ACO returns of

capital, alloca&ons, and distribu&ons are made in
propor&on to the ownership interests.

•

The qualiﬁed user’s share of the ACO’s losses
(including its share of MSSP losses) does not exceed
the share of ACO economic beneﬁts to which the
qualiﬁed user is en&tled.

•

All contracts and transac&ons entered into by the
qualiﬁed user with the ACO and the ACO’s
par&cipants, and by the ACO with the ACO’s
par&cipants and any other par&es, are at fair market
value.

•

The qualiﬁed user does not contribute or otherwise
transfer the property ﬁnanced with tax-exempt
bonds to the ACO unless the ACO is an en&ty that is
a governmental person, or in the case of qualiﬁed
501(c)(3) bonds, either a governmental person or a
501(c)(3) organiza&on.

Provisions Amplifying Rev. Proc. 97-13
The No&ce acknowledges that quality performance
standards and Medicare fee-for-service expenditures relevant
to par&cipa&on in the MSSP will be reﬂected in contractual
agreements entered into between state and local
governmental units or 501(c)(3) organiza&ons.
The No&ce generally ampliﬁes the permissible
produc&vity rewards and types of arrangements currently
described in Rev. Proc. 97-13 that will not result in private
business use, provided all other requirements of sec&on 5 of
Rev. Proc. 97-13 are met.
The No&ce relaxes certain provisions of Rev. Proc. 97-13
rela&ng to 5-year contracts by allowing such contracts to meet
the safe harbor guidelines set forth therein if all of the
compensa&on for services is based on a stated amount; a
periodic ﬁxed fee; a capita&on fee; a per-unit fee; or a
combina&on thereof. The compensa&on for services also may
include a percentage of gross revenues, adjusted gross
revenues, or expenses of the facility (but not both revenues
and expenses). The term of the contract, including all renewal
op&ons, may not exceed ﬁve years. Such contract need not be
terminable by the qualiﬁed user prior to the end of the term.
For purposes of this sec&on, a &ered produc&vity reward, as
described below, will be treated as a stated amount or a
periodic ﬁxed fee, as appropriate.
The No&ce provides that a &ered produc&vity reward for
services in any annual period during the term of the contract
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generally will not cause the compensa&on to be based on a
share of net proﬁts of the ﬁnanced facility if:

•

•

The eligibility for the produc&vity award is based on
the quality of the services provided under the
management contract (for example, the achievement
of MSSP quality performance standards or mee&ng
data repor&ng requirements), rather than increases
in revenues or decreases in expenses of the facility;
and
The amount of the produc&vity award is a stated
dollar amount, a periodic ﬁxed fee, or a &ered system
of stated dollar amounts or periodic ﬁxed fees based
solely on the level of performance achieved with
respect to the applicable measure.

2

Applicability Provisions
The guidance of the No&ce regarding the safe harbors
against the crea&on of private business use as a consequence
of entering into ACOs applies to governmental and 501(c)(3)
bonds sold on or aJer January 22, 2015. The foregoing
notwithstanding, these safe harbors may be applied to such
bonds sold before January 22, 2015.
The guidance of the No&ce amplifying Rev. Proc. 97-13
apply to contracts entered into, materially modiﬁed, or
extended (other than pursuant to a renewal op&on) on or
aJer January 22, 2015. These provisions also may be applied
to contracts entered into before January 22, 2015.
Please contact a member of the Hawkins Delaﬁeld &
Wood LLP tax department for addi&onal informa&on.

About Hawkins Advisory
The Hawkins Advisory is intended to provide occasional general comments on new developments in Federal and State law and
regula&ons that we believe might be of interest to our clients. Ar&cles in the Hawkins Advisory should not be considered opinions
of Hawkins Delaﬁeld & Wood LLP. The Hawkins Advisory is not intended to provide legal advice as a subs&tute for seeking professional counsel; readers should not under any circumstance act upon the informa&on in this publica&on without seeking speciﬁc
professional counsel. Hawkins Delaﬁeld & Wood LLP will be pleased to provide addi&onal details regarding any ar&cle upon request.
This Hawkins Advisory is not intended or wriDen to be used, and cannot be used, by a taxpayer for the purpose of avoiding penal&es that the Internal Revenue Service may impose on the taxpayer.
Addi&onal copies of this edi&on of the Hawkins Advisory may be obtained by contac&ng any aDorney in the Firm.
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