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Final Public No ce, Hearing & Approval Regula ons
On December 31, 2018, the Internal Revenue Service
published ﬁnal regula ons (the “Final Regula ons”) amending
and modernizing certain provisions of the exis ng regula ons
(the “Exis ng Regula ons”) in respect of the so-called TEFRA
public no ce, hearing and approval requirements (the “TEFRA
Requirements”) set forth in sec on 147(f) of the Internal
Revenue Code of 1986, as amended (the “Code”). The TEFRA
Requirements must be sa sﬁed as a precondi on to the
issuance of tax-exempt private ac vity bonds, including
exempt facility bonds and qualiﬁed sec on 501(c)(3) bonds.
The Final Regula ons include a broadening of the
acceptable methods for publica on of no ce of the hearing to
include electronic publica on, a shortening of the required
no ce period from 14 to 7 days, and permission to “re-TEFRA”
in situa ons involving “unexpected events or unforeseen
changes in circumstances” occurring a>er the bonds are
issued.

I.

What should be included in the Public No ce

The Final Regula ons retain the requirement that the
public no ce include a general descrip on of the project to be
ﬁnanced, with certain reﬁnements. The no ce should set
forth:
•

•

the general func onal descrip on of the type and use
of the project to be ﬁnanced, which may be sa sﬁed
by iden fying the category of exempt facility bond to
be issued or by reference to another general category
of private ac vity bond together with informa on
regarding the type and use of the project (e.g., a
qualiﬁed 501(c)(3) bond for a hospital facility);
the maximum stated principal amount1 of bonds to be
issued for the project; if the issuance includes
ﬁnancing for mul ple projects, a dollar amount per
project must be provided. The term “project”
generally means one or more capital projects or
facili es to be ﬁnanced with an issue that are located
on the same site, or adjacent or proximate sites used
for similar purposes; however, projects or facili es
that are not located on the same site or adjacent or
proximate sites may be treated as one project if those
capital projects or facili es are used in an
“integrated” opera on. The maximum principal
amount(s) included in the no ce may be determined
on any reasonable basis and may take into account
con ngencies without regard to whether the
occurrence of such con ngencies are reasonably
expected at the me of the no ce;

____________________
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Actual proceeds, and not only the principal or par amount, may be
constrained by the maximum ﬁgure included in the no ce as well.

II.

•

the ini al legal owner or principal user of the facility
or, in the alterna ve, the true beneﬁcial party at
interest (e.g., the name of the 501(c)(3) organiza on
that is the sole member of the LLC that is the legal
owner, or the name of a general partner of a
partnership that owns the project); and

•

the loca on of the project by street address or, if
none, by a general descrip on designed to inform
readers of the speciﬁc loca on of the project,
including reference to boundary streets or other
geographic boundaries. For a project involving
mul ple capital projects or facili es located on the
same site, or on adjacent or reasonably proximate
sites with similar uses (such as a project for a
university involving mul ple buildings on that en ty’s
main urban campus), a consolidated descrip on of
the loca on of those capital projects or facili es (such
as a reference to the outside street boundaries of the
university campus described above) provides a
suﬃcient loca on descrip on.

Reasonable Public No ce, Hearing and Approval

The Final Regula ons generally follow the Exis ng
Regula ons in respect of certain procedural guidelines, with
certain updates to modernize the requirements applicable to
the ming and methods available to provide a reasonable
no ce of the hearing.
A. Issuer Approval and Host Approval
The bonds and the project must be approved by the
issuer of the bonds (or the governmental unit on behalf of
which the issue is issued) (referred to as “issuer approval”)
and, if the project is not located en rely within the jurisdic on
of the issuer, the governmental unit the geographic jurisdic on
of which contains the site of the project (referred to as “host
approval”). If the en re project is situated within the
geographic jurisdic on of more than one governmental unit,
then any one of those governmental units may provide host
approval for that issue. If, however, the project is located
within the geographic jurisdic on of two or more
governmental units but not en rely within any one of those
governmental units, each por on of the project must be
approved by the respec ve governmental unit the geographic
jurisdic on of which includes a por on of the project.
B. Reasonable Public No ce
The purpose of the public no ce is to inform residents of
the approving governmental unit(s) of the proposed bond
issue. No ce is presumed to be reasonable if it is given no
fewer than 7 calendar days prior to the hearing. This
represents a shortening of the no ce period from the 14
calendar day requirement prescribed by the Exis ng
Regula ons.
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The no ce may be disseminated by:
•

publica on in one or more newspapers of general
circula on available to the residents of the applicable
jurisdic on; or

•

radio or television broadcast; or

•

electronic pos ng on the approving governmental
unit’s primary public website in an area of the website
used to inform its residents about events aﬀec ng the
residents (such as no ce of public mee ngs of the
governmental unit); except that with respect to an
issue issued by an on-behalf-of issuer that acts on
behalf of a governmental unit, such no ce may be
published on the public website of the on-behalf-of
issuer as an alterna ve to the public website of the
approving governmental unit; or

•
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An applicable elected representa ve may approve the
bond issue and the project; in the alterna ve, the approval
may be by voter referendum.
“Applicable elected representa ve,” for this purpose,
includes:
•

the governmental unit’s elected legisla ve body;

•

the governmental unit’s chief elected execu ve
oﬃcer;

•

for a state, the chief elected legal oﬃcer of the
state’s execu ve branch; or

•

any oﬃcial elected by the voters of the
governmental unit and designated for purposes of
the TEFRA Requirements by the governmental unit’s
chief elected execu ve oﬃcer or by state or local law
to approve issues for the governmental unit. In
general, an oﬃcial is considered elected only if
popularly elected at-large by the voters of the
governmental unit.

any manner that is permiIed under a general state law
for public no ces for public hearings for the approving
governmental unit provided that public no ce is
reasonably accessible.

Notably, the Final Regula ons omit the requirement set
forth in certain proposed regula ons that an approving
governmental unit that posts a no ce on its public website must
also use an alterna ve no ce method to reach persons without
access to the internet.
C. Public Hearing
The public hearing must be a forum that provides a
reasonable opportunity for interested individuals to express
their views, orally or in wri ng, on the proposed bond issue and
the loca on and nature of the proposed project to be ﬁnanced.
The hearing must be held in a loca on that, based on the
facts and circumstances, is convenient for residents of the
approving governmental unit. The loca on is presumed
convenient if located in the approving governmental unit’s
capital or seat of government. If more than one governmental
unit is approving the issue (i.e., issuer approval and host
approval), the hearing may be combined as long as the
residents of each par cipa ng governmental unit are aﬀorded a
reasonable opportunity to be heard. This requirement is
presumed to be sa sﬁed if the loca on of the hearing is not
more than 100 miles from the seat of government of each
governmental unit beyond whose geographic jurisdic on the
hearing is conducted.
In general, the governmental unit may select its own
procedure for a public hearing, provided interested individuals
have a reasonable opportunity to express their views. The
governmental unit may impose reasonable requirements and
limita ons on persons wishing to speak.
A public hearing may be conducted by an individual
appointed or employed by the governmental unit or the issuer
to perform such func on.
D. Applicable Elected Representa ve
The ﬁnal step in the TEFRA Requirements is to secure
approval by the applicable elected representa ve of the
approving governmental unit following the public hearing. In
situa ons in which both issuer approval and host approval are
required, the applicable elected representa ve of each
jurisdic on must approve the issue and the project.
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If a governmental unit has no “applicable elected
representa ve,” approval may be obtained from the
applicable elected representa ve of the next higher
governmental unit (with an applicable elected representa ve)
from which the governmental unit derives its authority; for
example, a governmental unit that derives its authority from
another governmental en ty that enacts a speciﬁc law (e.g., a
provision in a state cons tu on, charter or statute) by or
under which the governmental unit is created.
E.

Timing of Approval Rela ve to Hearing and Issue
Date

There is no maximum me limita on between the date
of the public hearing and the date of public approval by the
applicable elected representa ve; however, such public
approval is mely only if obtained within one year prior to the
issue date of the bonds. Public approval of a “plan of
ﬁnancing” is mely only if the issuer (and host, if applicable)
obtains the public approval within one year before the issue
date of the ﬁrst issue issued under the plan of ﬁnancing and
the issuer issues all issues under the plan of ﬁnancing within
three years a>er the issue date of such ﬁrst issue.
F.

Special Rules

The Final Regula ons include special rules with respect
to certain types of bond issues as follows:
•

Qualiﬁed mortgage bonds - The TEFRA no ce is only
required to state that the bonds will ﬁnance
residen al mortgages, iden fy the maximum stated
principal amount of bonds to be issued, and provide
a general descrip on of the geographic jurisdic on in
which the residences to be ﬁnanced with the
proceeds of such bonds are to be located; for
example, residences located throughout a state
should be described in connec on with bonds issued
by an issuer with a state-wide jurisdic on. No host
approval is required. Similar provisions apply to
issuances of qualiﬁed student loan bonds and
qualiﬁed 501(c)(3) bonds issued to provide working
capital.
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Pooled qualiﬁed 501(c)(3) bonds - Issuers can meet the
TEFRA Requirements through a two-step process—
(i) prior to the issue date, issuer approval is obtained
following a public hearing with no ce that describes
the bonds as qualiﬁed 501(c)(3) bonds expected to be
used to ﬁnance loans to sec on 501(c)(3) organiza ons
or governmental units, provides a general func onal
descrip on of the property to be ﬁnanced, and states
that an addi onal public approval containing project
details will be obtained before any such loans are
originated; and (ii) post-issuance host and issuer
approval is obtained for any such loan prior to
origina on. No host approval is required prior to the
issue date of the bonds.

•

No host approval is required for bonds issued in
connec on with airports or high-speed intercity rail
facili es where the issuer of the bonds is also the
owner or operator of the facili es to be ﬁnanced.

•

Special provisions also apply in respect of certain
qualiﬁed scholarship funding bonds and certain
volunteer ﬁre department bonds.

III. Devia ons in
Informa on

Public

No ce

and

The Final Regula ons iden fy the following “insubstan al
devia ons”:
•

not more than a 10 percent increase and any decrease
in the principal amount approved for a project and the
principal amount actually issued or spent on such
project;

•

the use of proceeds to pay working capital costs2
directly associated with any project speciﬁed in the
approval; and

•

the ini al legal owner or actual principal user is not the
en ty iden ﬁed in the approval, but is a related party
to such on the issue date of the bonds.

In the event that a devia on in the actual use of proceeds
is not an insubstan al devia on as described above, the Final
Regula ons allow a supplemental public approval to cure a
substan al devia on in situa ons in which the issue originally
met the TEFRA Requirements—a provision which was included
in certain proposed regula ons but is not available under the
Exis ng Regula ons. The supplemental public approval will be
eﬀec ve for this purpose provided that:
on the issue date of the bonds, the issuer reasonably
expected there would be no substan al devia ons
between the use or amount of proceeds described in
the approval materials and the actual use or amount of
proceeds;

____________________
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•

the actual use in contraven on to the use or amount
described in the approving materials is a result of
unexpected events or unforeseen changes in
circumstances that occur a>er the issue date; and

•

the issuer obtains a supplemental public approval in
respect of the actual use or amount of proceeds
before such proceeds are used for the diﬀerent
purpose or in a diﬀerent amount.

IV. Eﬀec ve Date
The Final Regula ons will apply with regard to bonds for
which a public approval occurs on or a>er April 1, 2019. The
Exis ng Regula ons con nue to apply to bonds issued
pursuant to a public approval occurring before such date;
however, issuers may apply the por on of the Final
Regula ons related to the rules applicable to “devia ons”
discussed in III, above, in whole, but not in part, to bonds
issued pursuant to a public approval that occurs prior to that
date, so long as the original public approval met the TEFRA
Requirements under the Final Regula ons.
*

*

*

Approval

Devia ons between the stated use of proceeds approved
pursuant to the TEFRA Requirements and the actual use of
proceeds will cause an issue to fail to meet the requirements of
the Code, unless such devia ons are determined to be
“insubstan al.”

•

3

There may be other prohibi ons on the ability to use bond proceeds to pay
working capital of which an issuer should be mindful.

Any ques ons regarding the foregoing may be addressed
to a member of the Hawkins Delaﬁeld & Wood LLP Tax
Department.
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About Hawkins Advisory
The Hawkins Advisory is intended to provide occasional general comments on new developments in Federal and State law and
regula ons that we believe might be of interest to our clients. Ar cles in the Hawkins Advisory should not be considered opinions
of Hawkins Delaﬁeld & Wood LLP. The Hawkins Advisory is not intended to provide legal advice as a subs tute for seeking professional counsel; readers should not under any circumstance act upon the informa on in this publica on without seeking speciﬁc
professional counsel. Hawkins Delaﬁeld & Wood LLP will be pleased to provide addi onal details regarding any ar cle upon request.
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